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Abstract

This comparative study addresses a critical gap in Iraqi civil law regarding liability arising
from a purely negative conduct. While tort liability for positive acts is well-regulated¢
liability for mere omission - where no specific statutory or contractual duty to act exists -
remains ambiguous in legislation¢ doctrine« and jurisprudence. Employing an analytical and
comparative methodology« the research examines the provisions of the Iraqi Civil Code No.
40 of 1951« particularly Articles 186 and 204« in comparison with French and Egyptian civil
law¢ and the position of Islamic jurisprudence« which pioneered liability for omission. The
study concludes that the term "transgression" used in Article 204 of the Iraqi Code is broader
and more accurate than "act" as it encompasses both commission and omission. It argues
that the appropriate criterion for establishing liability is not the existence of a specific legal
text¢ but the deviation from the conduct of a reasonable person placed in the same external
circumstances. The research distinguishes between two forms of omission: omission on the
occasion of an act¢ which is universally accepted as a source of liability« and mere abstract
omission¢« whose most significant practical applications are the failure to perform a general
duty for the benefit of others and the failure to assist a person in danger. The study proposes
legislative amendments to explicitly define omission¢ its standard¢ and its types¢ and to
establish civil liability for failure to rescue when assistance is possible without risk to the
rescuer¢ in order to achieve a balance between individual freedom and the protection of
victims.

Key Words: Mere Omission; Negative Fault; Tort Liability; Causation; Duty to Rescue;
Legal Characterization.
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