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RESEARCH TITLE

The Effect of Intuitu Personae on Mistake in Gratuitous
Contracts under Islamic Jurisprudence

Abstract

This study aimed to examine the effect of intuitu personae—personal consideration—on
mistakes arising in gratuitous contracts under Islamic jurisprudence. It sought to establish
the concept and conditions of personal consideration and determine how a mistake
concerning a contracting party’s identity or an essential personal attribute affects the validity
and binding force of a contract. The study adopted a comparative approach across the
Islamic schools of jurisprudence by surveying and analyzing juristic opinions and textual
authorities, identifying the reasons underlying scholarly disagreements, discussing the
supporting evidence, and preferring the views most consistent with the objectives of Islamic
law and the interests of the contracting parties. It examined the application of mistake to
several gratuitous contracts, including bequests, gifts, deposits, and loans for use. The
findings revealed that classical jurists did not address personal consideration as an
independent legal doctrine; instead, its relevant rules were dispersed across different areas of
Islamic jurisprudence. Nor was it explicitly adopted as a criterion for distinguishing personal
contracts from objective contracts. The study further found that personal consideration exists
when a party’s identity or an essential personal attribute constitutes the principal motive for
entering into the contract, while remaining external to its essential elements. When a mistake
concerning a party’s identity or essential attribute materially affects consent, the aggrieved
party may rescind or revoke the contract or recover the subject matter of the gratuitous
disposition, depending on the nature and governing rules of the contract, without necessarily
rendering it void from the outset. The study recommended developing personal
consideration as an independent doctrine within Islamic jurisprudence while emphasizing
compliance with contracts and the lawful conditions agreed upon at the time of their
conclusion.

Key Words: Intuitu personae, mistake, defects of consent, gratuitous contracts, bequest,
gift, deposit, loan for use.
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English: The Holy Qur’an.

Al aalially jlaal) : Gils

aall cala®®Vly il daor. DY) gyl 5 AN Lenlses AlaYl (1931). «audly) Saal castl) .1
Bl daala ¢(3aall LK 15 L Aaliie dach ¢ )
English: Ibrahim, Ahmad Ibrahim. (1931). “Legal Capacity, Its Impediments, and

Guardianship in Islamic Law.” Journal of Law and Economics, Vol. 1, successive issues.
Cairo: Faculty of Law, Cairo University.

Dl we Gaan UYL aal). 2456 <o @AY sl sma o daal o Jo tana g i o 2
5 12 )l a5 daada Gga  SAN o gy L gyland) Gledkes
English: Tbn Hazm, Abu Muhammad Ali ibn Ahmad ibn Sa‘id al-Andalusi al-Zahiri (d. 456
AH). AI-Muhalla bi-al-Athar [The Adorned Treatise Based on Traditions]. Edited by Abd al-
Ghaffar Sulayman al-Bandari. Beirut: Dar al-Fikr, n.ed., n.d., 12 vols.
- (2595 @) wiall ady ol digaal) cealaill Al daaa op taaf G deaa gl gl cady o) W3
copdlaa ehial 4 ccuaall o palall L saiall Sujell de vy TAS. daibel] Lilgis sginad 4/2(2004).
English: Ton Rushd, Abu al-Walid Muhammad ibn Ahmad al-Qurtubi al-Andalusi, known as
Averroes (d. 595 AH). (2004). Bidayat al-Mujtahid wa Nihayat al-Mugqtasid [The
Distinguished Jurist’s Primer]. Hadith verification by Farid Abd al-Aziz al-Jundi. Cairo: Dar
al-Hadith, 4 parts in 2 vols.
i 4 650 (1994). (4620 &) audial) tana o daaf 0 ) 46 tana gl i) (Bhge dal ) 4
cebal 4 caaall CaSl) )y gy 1da L Saend) meall die dmiag (o)ld deae (BiEa des/aleY)
English: Ibn Qudamah, Muwaffaq al-Din Abu Muhammad Abd Allah ibn Ahmad al-Maqdisi
(d. 620 AH). (1994). Al-Kafi fi Figh al-Imam Ahmad [The Sufficient Manual of Imam
Ahmad’s Jurisprudence]. Edited by Muhammad Faris and Mus‘ad Abd al-Hamid al-Sa‘dani.
Ist ed. Beirut: Dar al-Kutub al-Ilmiyyah, 4 vols.
A el (1968-1969). (4620 <) andial) 2ana (0 daaf G dl) 26 dana gl () (3o Aalih 0l .5
ddaCue aile sgemag clae I aeg cald Qlagl ae dgemag o ) ada gaRan. i m/‘r,u;//w
celal 10 3\l 4i€a 15,0 )
English: ITbn Qudamah, Muwaffaq al-Din Abu Muhammad Abd Allah ibn Ahmad al-Maqdisi
(d. 620 AH). (1968-1969). AI-Mughni fi Figh al-Imam Ahmad ibn Hanbal [ Al-Mughni on the
Jurisprudence of Imam Ahmad ibn Hanbal]. Edited by Taha al-Zayni, Mahmud Abd al-
Wahhab Fayid, Abd al-Qadir Ata, and Mahmud Ghanim Ghayth. 1st ed. Cairo: Maktabat al-
Qahirah, 10 vols.
Giind cupell plead (1979). (711 @) Ay Glai¥) ake cn 2aaa Gl Jlaa Jail) gl ¢ jglaia ol -6
cSlalae 6 ccjlaall la iaalEl L AWED den adlay ) s deal denay S e A 2
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English: Tbon Manzur, Abu al-Fadl Jamal al-Din Muhammad ibn Mukarram al-Ansari al-Ifriqi
(d. 711 AH). (1979). Lisan al-Arab [The Tongue of the Arabs]. Edited by Abd Allah Ali al-
Kabir, Muhammad Ahmad Hasab Allah, and Hashim Muhammad al-Shadhili. Cairo: Dar al-
Ma‘arif, 6 vols.

celal 10 od¥sly lall L) idains darlang 3080 355 30 W L 1D Lol e

English: 1Ibn al-Humam, Kamal al-Din Muhammad ibn Abd al-Wahid al-Siwasi al-Iskandari
al-Hanafi (d. 861 AH). (1970). Sharh Fath al-Qadir ala al-Hidayah [Commentary on Fath al-
Qadir and al-Hidayah]. 1st ed. Cairo: Mustafa al-Babi al-Halabi and Sons Library and
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