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RESEARCH TITLE

The Formation of the Constitutional Judiciary in Comparative
Systems: Iraq — Lebanon — Kuwait

Abstract

This study aims to analyze and assess the mechanisms of constitutional judiciary formation
in three Arab countries with differing political and constitutional experiences: Iraq, Lebanon,
and Kuwait. It examines the structure of the constitutional court or council, the authorities
involved in appointing its members, and the influence of political, religious, and sectarian
contexts on its formation and performance. The findings reveal that Iraq’s model suffers
from a lack of detailed legislative provisions, leading to legal gaps and political interference
that undermine judicial independence. In Lebanon, the Constitutional Council’s formation
reflects a sensitive sectarian balance between the legislative and executive powers, which
contributes to its politicization and weakens its effectiveness. In contrast, Kuwait’s
Constitutional Court enjoys a more traditional and professional judicial structure, though it
offers limited public or political participation in the appointment process. The study
concludes that the independence of the constitutional judiciary is directly linked to its
formation mechanisms, and the absence of objective criteria in appointing judges
jeopardizes its legitimacy and its role in safeguarding the constitution and fundamental
rights. The study recommends reforming the formation system through clear legal
frameworks, minimizing executive influence, and involving judicial and academic
institutions in the selection process.

Key Words: Constitutional Judiciary, Federal Supreme Court, Constitutional Council, Iraq,
Lebanon, Kuwait.
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