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RESEARCH TITLE

Necessity and Proportionality in Criminal Law: A Study of Legal
Foundations and Procedural Constraints

Abstract

This study aims to define the concepts of necessity and proportionality, examine their legal
foundations, and explore the mechanisms and constraints that govern their application. It
also investigates the extent to which the law permits exceptions under necessity and whether
there are definitive criteria distinguishing between the authority to criminalize and punish,
and the obligation to safeguard constitutional rights and individual freedoms.

The research adopts a descriptive-analytical methodology, concluding that the legislative
purpose behind criminal provisions is the cornerstone of necessity. Necessity implies a
commitment to fulfilling that purpose and must be carefully assessed. Proportionality must
be maintained between the harm or threat faced by protected rights and freedoms, and the
adverse effects caused by criminalization.

The study also highlights the significant role of interest in criminal law, during both
legislation and enforcement. When a particular social interest achieves a certain level of
importance in the eyes of the legislator, it may be granted criminal protection, and any
violation becomes unlawful—thus requiring legislation to formalize such protection.

The research offers several key recommendations, foremost among them the strict adherence
to the principle of legality in criminalization and punishment, as it ensures better
proportionality. It also cautions against the broad development of a general theory of
necessity in criminal procedural law, emphasizing that necessity must always be evaluated
within its strict bounds. The primacy of individual privacy must be upheld, and any
procedural necessity should be clearly defined by established legal texts without breaching
the principle of legality.

Key Words: Necessity, Proportionality, Criminal Legality, Rights and Freedoms, Penal
Law, Criminal Procedure Law.
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1- Voir: STEFANI Gaston; Droit penal General, Paris, Dalloz, 1961, page.129.

2— Voir: Jacques Chevallier, l’interet dans 1’administration francaise, PUF, 1975,
page.325.

3- See: Nada Saleh Hadi, Crimes arising from the use of genetic engineering,
research published in Maysan journal of Academic Studies, 18, No. 37, 2019,
page.75.
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